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(2016) 64 OcR (SC) - 354

Crl.A. No. 264 of 2016, Decided on 5th April 2016

RANJANGOGOI AND PRAFULLAC. PANT, JJ.

Central Bureau of lnvestigation

State of Madhya Pradesh..

Vrs,

Appellants

P.G Jain Respondent

Prevention of Corruption Act, 1988 - Sections 2(c) (iii) & 2 (c) (ix) - Multi State Co-
operative Societies Act,2002 - section 3 (r),25 & 116 - Constitution -Articlel2 -
Public servant- Employee of a Co-operative society - such a person may be a
'Public servant 'within the meaning of section 2(c) (iii) of the pc Act, provided the
Go-Operative Society is owned controlled or 'aided' by the Government - Scope
of expression 'aided' as appearing in section 2 (c) (iii)of the pc Act.

Facts: Status of National Co-operative Consumers Federation of India (NCCF) -
Respondent working as 'Assistant Manager' in NCCF was named in an FIR
alleging commission of offences under the prevention of Corruption Act (pC Act)
- Trial Court discharged respondent accused on ground that NCCF is not ,State,
within the meaning of Article 12ot the constitution and, therefore, accused is not
a public servant under the PC Act - ln revision High Court affirmed the order of
discharge - NCCF is a Multi - State Co-operative society - Central Government
holds majority of the shares in the NCCF i.e. 85% threof and, therefore, the NCCF
is a body aided by the Government as required under section 2(c)(iii)of the pC
Act.

Refereed:

(i) (2002 )7 scc 631 : Govt. of Andhra pradesh v. Venku Reddy

Result: Appeal allowed.
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(2016) 65 OCR (SC) - 73

Government Appeal No. 3 of 1996, Decided on 13th April 2016

I;MAHANTY AND S.K SAHOO,JJ.

From the judgement and other dated 05.05.1994 passed by the learned Sessions

Judge,

Sambalpur in S.T.Case No.286 of 1993.

State of Orissa Appellant

Vrs.

Balaram Bagh Respondents

D. Criminal trial - Effect of delayed examination of a witness - Held, question of

delay in examining a witness during investigation is material only when there are

concomitant circumstances to indicate and suggest that some unfair practice has

been adopted by the investigating agency for the purpose of introducing a

witness to falsely support the prosecution case or the l.O was deliberately

marking time with a view to decide about the shape to be given to the case.

(Para-11)

11. p.W.I Kamala Karta has stated that she saw the assault on the deceased by

the appellant by means of an iron rod as a result of which the deceased fell down

on the ground sustaining bleeding injuries and then her husband (P.W.2) came to

the rescue of the deceased, ln the cross-examination, she has stated that she

was cooking food at the time of occurrence and came out of the house when her

husband came to the rescue of the deceased. P.W.2 has stated that when he

came out of the house, the deceased was lying with bleeding injury. Through
p.W.I has stated that when the respondent tried to inflict further blows on her

husband, she physically restrained the respondent but it has been confronted to

her and proved through the investigating officer that she has not made any such

statement. Therefore, it cannot be accepted that P.W.1 is a witness to the assault

on the deceased, Similarly when the Public Prosecutor showed the iron rod

produced from Malkhana to P.W.1, she stated that the respondent had not

assaulted with that iron rod.
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(2016) 64 OCR(SC) - 2e5

Criminal Appeal No. 365 of 2013 Decided on 19th April 2016

S.A. BOBOE AND AMITAV ROY, JJ.

Chaman and Another ......

Vrs.

State of Uttrakhand

Appellants

Repondent

E. Criminal trial - Standard of proof - Beyond reasonable doubt - Only a

guideline, not a fetish - Guilty cannot get away only because offence not

established beyond reasonable doubt - Caution against exaggerated devotion to

the rule of benefit of doubt - Reasonableness of doubt must be commensurate

to the nature of the offence to be investigated. (Para-31)

31. Proof beyond reasonable doubt as has been held in a plethora of decisions of

this Court, is only a guideline and not a fetish and that someone, who is guilty

cannot get away with impunity only because truth may suffer some infirmity when

projected through human processes as has been observed in lnder Singh and

another v. The State (Delhi Administration) (1978) 4 SCC 161. A Caveatagainst

exaggerated devotion to the rule of benefit of doubt to nurture fanciful doubts or

lingering suspicion so as social destroy social defence had been sounded by

this Gourt in Gurbachan Singh v. Satpal Singh and others (1990) 1 SCC 445 it

has been propounded that reasonable doubt is simply that degree of doubt

which would permit a reasonable and a just man to come to a conclusion it has

been underlined therein that reasonableness of doubt must be commensurate to

the nature of the offence to be investigated.

l
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(2016) 64 OCR (SC) - 403

Criminal Appeal No. 396 of 2016, Decided on 26th April 2016

V.GOPALA GOWDA AND ARUN MISHRA,JJ.

Amal Kumar Jha Appellant

Vrs.

State of Chhatisgarh & Anr Respondents

C. Code of Criminal Procedure, 1973 - Section 197 - Official duty - The act or
omission must have been done by the public servant; in course of his service and
in discharging of his duty. (paras 10 &11)

10' ln State of Orissa & Ors. V. Ganesh Chandra Jew 2004(8) SCC 40 this Court
has laid down that protection under Section 197 would be available only when the
act done by the public servant is reasonably connected with the discharge of his
official duty. This Court has laid down thus.

"7. The protection given under section 197 is to protect responsible public
servants against the institution of possibly vexatious criminal proceedings for
offences alleged to have been committed by them while they are acting or
purporting to act as public servants. The policy of the legislature is to afford
adequate protection to public servants to ensure that they are not prosecuted
for anything done by them in the discharge of their official duties without
reasonable cause, and if sanction; is granted, to confer on the Government, if
they choose to exercise it, complete control of the prosecution. This protection
has certain limits and is available only when the atleged act done by the public
servant is reasonably connected with the discharge of his official duty and is not
merely a cloak for during the objectionable act, if in doing his official duty he
acted in excess of his duty but there is a reasonable connection between the
act and the performance of the official duty, the excess will not be a sufficient
ground to deprive the public servant of the protection. The question is not as to
the nature of the offence such as whether the alleged offence contained an
element necessarily dependent upon the offender being a pubtic servant, but
whether it was committed by a public servant acting or purporting to act as
such in the discharge of his officiat capacity. Before Section 1g7 can be
invoked, it must be shown that the official concerned was accused of an offence
alleged to have been committed by him while acting or purporting to act in the
discharge of his official duties it is not the duty which requires examination so

-
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much as the act because the official act can be performed both in the discharge
of the official duty as well as dereliction of it. The act must fall within the scope
and range of the official duties of the public servant concerned. It is the quality of
the act which is important and the protection of this section; is available if the
act falls within the scope and range of his official duty. There cannot be any
universal rule to determine whether there is a reasonable connection between the
act done and the official duty, nor is it possible to lay down any such rule. One
safe and sure test in this regard would be to consider if the omission or neglect
on the part of the public servant to commit the act complained of could have
made him answerable for a charge of dereliction of the officia! duty. lf the
answer to this question is in the affirmative, it may be said that such act was
committed by the public servant while acting in the discharge of his official duty
and there was every connection with the act complained of and the official
duty of the public servant. This aspect makes it clear that the concept of
Section 197 does not get immediately attracted on institution of the complaint
case."

11. in K. Kalimuthu v. State by DSP 2005 (4) SCC 512 this Court has observed
that official duty implies that an act or omission must have been done by the
public servant within the scope and range of this official duty for protection.
This Court has laid down thus:

"12. lf on facts, therefore, it is prima-facie found that the act or omission
for which the accused was charged had reasonable connection with discharge of
his duty then it must be held to be official to which applicability of Section 197 of
the Code cannot be disputed.

Xxx

15. The question relating to the need of sanction under Section 197 of the
Code is not necessarily to be considered as soon as the complaint is lodged and
on the allegations contained therein. This question may arise at any stage of the
proceeding. The question whether sanction is necessary or not may have to be
determined from stage to stage. Further, in cases whether offences under the Act
are concerned, the effect of Section 197, dealing with the question of prejudice
has also to be noted."
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(2016) 64 OCR-948

CRLMC No. 53G0 of 2015, Decided on 29th June _2016

B.K. NAYAK.J.

ln the matter of an application under section 4g2 code of criminal
Procedure, lg7a

Madhoo @ Madhab Chandra Khuntia ......petitioner

Vrs.

State of Orissa ..... Opp. parties.

Code of Criminal Procedure, 1973 - Section 167 (2) and Section 4g2 -
Remand of accused in Potice custody in the 2nd case chailenged - petitioner
getting bail in one case, before his release police praying for its custody in the
2nd case ' Petitioner can't be given in police custody in the 2nd case onty if hisformal arrest is shown in the 2nd case - No physical arrest in the z"d iase is
necessary - lf no arrest is at all made in the 2nd case (either physically orformally) then the accused cannot be given in police custody in the 2nd .r". -
Case laws discussed. (para-6)

6' The scope of remand under Section 167(2),Cr.PC has been very succincly
articulated by the Hon'ble apex Gourt in the case of Central Bureau oflnvestigation, Speciat lnvestigation Cell-1, New Delhi v. Anupam.J. Kultkarni :AIR 1992 supreme court 1769 in the foilowing terms:

"11 A question may then arise whether a person arrested in respect of
an offence alleged to have been committed by him during an occurrence can be
detained again in police custody in respect of another offence committed by him
in the same case and which fact comes to light after the expiry of the period offirst fifteen days of his arrest. The learned Additional Solicitor General submitted
that as a result of the investigation carried on and the evidence collected by thepolice the arrested accused may be found to be involved in more serious
offences than the one for which he was originally arrested and that in such a
case there is no reason as to why the accused who is in magisterial custody
should not be turned over to police custody at a subsequent stage ofinvestigation when the information discloses his complicity in more serious
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offences. We are unabte to agree. ln one occurrence it may so happen that the

accused might have committed several offences and the police may arrest him in

connection with one or two offences on the basis of the available information

and obtain police custody. lf during the investigation has complicity in more

serious offences during the same occurrence is disclosed that does not

authorize the potice to ask for police custody for a further period after the expiry

of the first fifteen days. lf that is permitted than the police can go on adding

some offence or the other of a serious nature at various stages and seek further

detention in police custody repeatedly, this would defeat the very object under

lying Section 167. However we must clarifv that this Iimitation shall not applv to a

different which c arrested is disc

That would be a different transaction and if an accused is in iudicial custodV in

with one nable the ation

r case his tce for the
the ln such

must be ted with nd then

of the maqistrate for . The learnedoolalll fne orqer oT fJle IIla-q15tIarLc lLrl utrLEllLltJll lIr lJvrrus vuervvY'

Additional Solicitor General however strongly relied on some of the observations

made by Hardy, J. in Mehar Ghand's case extracted above in support of his

contention namely that an arrested accused who is in juridical custody can be

turned over to police custody even after the expiry of first fifteen days, at a

subsequent stage of the investigation in the same case if the information

disctoses his compticity in more serious offences. We are unable to agree that

the mere fact that some more offences alleged to have been committed by the

arrested accused in the same case are discovered in the same case would by

itself render it to be a different case. All these offences including the so'called

senous offences discovered at a later stage arise out of the same transaction in

connection with which the accused was arrested. Therefore there is a marked

difference between the two situations. The occurrences constituting two

different transaction give rise to two different cases and the exercise of power

under Section 167(1) and (2) should be in consonance with the object under

lying the said provision in respect of each of those occurrences which constitute

two different cases. lnvestigation in one specific case cannot be the same as in

the other Arrest and detention in custody in the context of Sections 157 (1) and

(2) of the Code has to be truly viewed with regard to the investigation of that

specific case in which the accused person has been taken into custody in S.

Harsimran Singh v. State of Punjab 1984 Crl. L.J 253 a Division Bench of the

Punjab and Haryana High Court considered the question whether the limit of
police custody exceeding fifteen days as prescribed by Section 167(21 is

applicable only to single case or is attracted to a series of different cases
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requiring investigation against the same accused and held thus: ,,We see no
inflexible bar against a person in custody with regard to investigalon of a
particular offence being either re-arrested for the purpose of the investigation of
an altogether different offence . To put it in other words, there is no surmountable
hurdle in the conversion of judicial custody into police custody by an order of
the Magistrate under Section 167(21 of the Code for investigation another
offence. Therefore, a re-arrest or second arrest in a different case is not
necessarily beyond the ken of law,,.

This view of the Division Bench of the Punjab & Haryana High Court
appears to be practicable and also conforms to Section 167. We may, however,
like to make it explicit that such re-arrest or second arrest and seeking police
custody after the expiry of the period of first fifteen days should be with regard
to the investigation of a different case other than the specific one in respect of
which the accused is already in custody. A Iiteral construction of Section 167(2)
to the effect that a fresh remand for police custody of a person already in judicial
custody during investigation of a specific case cannot under any circumstances
be issued, would seriously hamper the very investigation of the other case the
importance of which needs no special emphasis. The procedural law is meant
to further the ends of justice and not to frustrate the same. lt is an accepted rule
that an interpretation which furthers the ends of justice should be preferred. lt is
true that the police custody is not the be-all and end-all of the whole
investigation but yet it is one of its primary requisites particularly in the
investigation of serious and heinous crimes. The legislature atso noticed this
and permitted limited police custody. The period of first fifteen days shoutd
naturally apply in respect of the investigation of that specific case for which the
accused is held in custody. But such custody cannot further held to be a bar for
invoking a fresh remand to such custody like police custody in respect of an
altogether different case involving the same particularly the portion underlined
that the accused in judicial custody accused,,.

It is thus apparent from the aforesaid pronouncement, in one case must be
formally arrested in connection with the other case and then the order of the
Magistrate for detention in police custody in connection with the other case be
obtained.
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(2016) 65 OCR (SC) - 1e1

Criminal Appeal No. 1236 of 2010, Decided on i lth Jutv 2016

KURIAN JOSEPH AND R.K.AGRAWAL,JJ.

State of Gujurat

Vrs.

Jayrajbhai Punjabhai Varu

Appellant

Respondents

Evidence Act, 1872-section 32 - Case under section 302, lpc - Bride
burning 'Dying declaration exonerating husband - Conviction of husband could
not be sustained on sole testimony of father of deceased.

Facts :- Deceased was admitted to the Hospital with 90 percent burn injuries - In
dying declarations recorded by police official and also by Executive Magistrate,
deceased had stated that at about 5 'O' clock in the morning, when all other
family members were sleeping in the house, an unknown person came near her,
took her to the kitchen, poured kerosene on her and by lighting the matchstick
set her on fire and went away from the place - She further stated that the
unknown person was an outsider who was wearing white clothes - Sessions
judge convicted respondent - husband on the basis of testimony of pW.1, father
of deceased, stating that deceased was subjected to torture before she
succumbed to the injuries and that deceased was competled to give false and
wrong statemenUdeclaration before the police as well as before the Executive
Magistrate by the accused husband - On appeal, High Court set aside judgment of
conviction - ln both the statements, deceased had not named her husband or his
family members - Deceased was in her matrimonial home at the time of the
incident and all other family members were also present in the house at the
relevant time - Dying declarations of deceased recorded by the police officer as
well as the Executive Magistrate are fully corroborated and there is no
inconsistency as regards role of respondent in the commission of offence.
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(2016) 65 OCR (Sc) - 65

Government Appeal No. 19 of 1999, Decided on 13th -,ulv 2016

f,MAHANTY AND S.K SAHOO,JJ.

From the judgement and order dtd. 03.09.1997 passed by tearned Sessions
Judge - Kalahandi - Nuapada at Bhawanipatna in Sessions case No.G3 of 1996.

State of Orissa

. Vrs.

Dasarath Saraf & others

Appellant

Respondents

D. Penal Code, 1860 - Section 498-A - lngredients of - Mere Unlawful demand
of property by the accused without any proof of harassment on the victim to meet
such demand will not attract the ingredients of the offence under section 4g8A,
rPc.

The 'cruetty' which is required to be proved for commission of offence under
section 498-A of the lndian Penal Code can be either mental or physical. The
explanation to Section 498-A of the lndian Penal Code defines "cruelty,,. The
concept of cruelty and its effect depends upon the sociat and economic status of
the parties and it varies from individual to individual. lf the cruelty is to be judged
by any willful conduct of the accused on the victim then it is to be proved that
was such a nature that it was likely to drive the victim lady to commit suicide or
to cause any grave injury or danger to life, limb or health of the victim. tn other
words, the treatment made by the accused must cause reasonable apprehension
in the mind of the victim lady that her Iiving with the accused will be harmful and
injurious to her life. Similarly, if the cruelty is to be judged by harassment of the
victim then it is to be proved that the harassment was made with a view to coerce
her or any person related to her to meet any unlawful demand. Mere unlawful
demand of property by the accused without any proof of harassment on the
victim to meet such demand will not attract the ingredients of the offence under
section 498-A of the lndian Penal Code. (para 10)


