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(2016) 65 OCR - 159

JCRLA No. 13 of 2004, Decided on 13th July, 2016

I.MAHANTY AND S.K.SAHOO, JJ.

From the judgment and order dated 10.12.2003 passed by the Sessions
Judge, Sundargarh in Sessions Tria! Case No.215 of 1999.

Gedu @ Parameswar Patra............. Appellant

Vrs.

State of Orissa. .ResPondent.

D. Circumstantial evidence - Last seen theory - When can be

acted upon.

The last seen theory comes into play where the time gap between the

point of time when the accused and the deceased were last seen alive and

the deceased was found dead was so small that possibility of any person

other than the accused being the author of the crime becomes impossible.

It would be difficult in some cases to positively establish that the deceased

was last seen with the accused when there is a Iong gap and possibility of

other persons coming in between exists. ln the absence of any other

positive evidence to conclude that the accused and the deceased were last

seen together, it would be hazardous to come to a conclusion of guilt in

such a case. (Para 121

12. Since the prosecution has failed to establish any motive on the

part of the appellant, we are to scrutinize the other circumstances available

on record more carefully to see whether the guilt of the appellant is

established or not.

The main circumstance against the appellant is the last seen theory.

The last seen theory comes into play where the time gap between the point

of time when the accused and the deceased were last seen alive and the

deceased was found dead was so small that possibility of any person other

than the accused being the author of the crime becomes impossible. It
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would be difficult in some cases to positively establish that the deceased

was last seen with the accused when here is a long gap and possibility of
other persons coming in between exists. ln the absence of any other
positive evidence to conclude that the accused and the deceased were last

seen together, it would be hazardous to come to a conclusion of guilt in
such a case.

P.W.l has stated that they had a thatched house at Birtola where

they were running a small tea stall. !n the First lnformation Report, it is
mentioned that the deceased was sleeping inside the house. The appellant

came and joined P.W.1 and P.W.3 at 10 P.M. who were warming themselves

in front of the tea stall by the side of the fire. When both p.W.l and p.w.3

left for their duties, the appellant was sitting there. From the recitals of the
First lnformation Report, it is clear that the appellant was not last seen in
the company of the deceased rather the deceased was sleeping inside the

thatched house and the appellant was warming up himself outside by the

side of the fire.

P.W.1 developed his case narrated in the F.l.R. during trial and stated

that while he, P.W.3 and the deceased were sitting by the side of the fire
after taking their meal, the appellant came there at about 1o p.M. and sat
with them and when he and P.W.3 left for their duties, the appellant and the

deceased were sitting by the side of the fire and nobody else was there. lt
has been confronted to P.w.1 and proved through p.w.13 who has

recorded the statement of P.W.1 that P.W.1 has not stated that the

deceased was also sitting by the side of the fire along with him and p.w.3

and he has also not stated that by the time he and p.W.3 left for their
duties, the appellant and the deceased were sitting by the side of the fire.

P.w.1 stated that the appellant alone was sitting by the side of the fire.

Thus not onty in the First lnformation Report but arso in the

statement before police, P.W.l has not stated about the last seen theory
which he has developed during course of trial. Accordingly, p.w.1 cannot
be said to be a truthful witness relating to his part of the prosecution case.

a
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The learned Trial Court was not justified in holding this contradiction to be

a minor one inasmuch as the entire case of the prosecution is practically

hinges on the last seen theory.

P.W.z Paguni Munda has stated that the informant told him that on

the previous night, when he and P.W.3 were sitting by the side of the fire

near the tea staff, the appellant came there and later on when he and P.W.3

left for their duties, the appellant was sitting by the side of the fire and the

deceased.was in the house. The statement of P.W.2 corroborates the facts

narrated in the F.l.R. as well as the statement of P.W.I before police. Thus

even before P.W.2, P.W.1 has not disclosed about the last seen of the

appellant in the company of the deceased.

P.W.3 Suguna Munda has stated that when he and P.W.1 were

warming themselves by lighting a fire on the road near the house-cum-tea

shop, the deceased was sleeping inside the hut. He further stated that the

distance between the place where they lighted the fire and the house-cum-

tea shop of the informant was about 12 to 15 feet. He further stated that

when the appellant came to the spot, he and P.W.{ left for the camp to

guard. Thus the evidence of P.W.3 also runs contrary to the evidence of

P.W.1 that then they left for their duties, the appellant and the deceased

were sitting by the side of the fire.

When the deceased was sleeping inside her thatched house and the

appellant was warming himself by the side of the fire in front of the house

after P.W.1 and P.W.3 left the place, it cannot be said to be last seen of the

appellant and the deceased together. The possibility of commission of

murder of the deceased by any third person after the appellant left the spot

cannot be altogether ruled out.

Thus we are of the view that there is no positive evidence to

conclude that the appellant and the deceased were last seen together in the

night occurrence and therefore, the last seen theory as advanced by the

prosecution miserably fails.
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(2016) 64 OCR (SC) - 207

Criminal Appeal No.1596 of 2011, Decided on 4th July, 2016

S.A BOBDE AND AMITAVA RAY, JJ.

U.Subhadramma & Ors.... Appellant

Vrs.

State of A.P. Rep. by Pub. Prosecutor......Respondent

Penal Code, 1860 - Sections 409 & 468 read with 471- Criminal Law
Amendment Ordinance, 1944 - Clauses 3 & 4 - Cr.P.C. - Section 482 -
Order of attachment of property - Effect of abatement of prosecution -
Such orders must be withdrawn when the prosecution abates or cannot
result in conviction due to death of the accused whose property is
attached.

Held, As far as making the application for attachment, we find that
the law authorises the State Government to make such an application even
though proceedings against the person may not yet have resulted in a

conviction. This is by virtue of Clause 3 which empowers the Government
to authorise making of such an application to the District Judge where it
has reason to believe that any person has committed any scheduled
offence. But however Clause 3 requires the Government to make such an
application to the District Judge within the local limits of whose jurisdiction
the said person ordinarily resides or carries on business; thus clearly
requiring the existence of such a person. lt excludes the possibility of
proceedings against a dead person. CIause 4 of the act empowers the
District Judge to pass an order of ad interim attachment on prima-facie
grounds for believing that the person in respect of whom the application is
made has committed any scheduled offence or has procured any money or
property thereby. Sub-Clause 2 requires the District Judge to issue a
notice, presumably at the address where the person ordinarily resides or
carries on business (vide Clause 3) along with copies of the order and the
application etc. Clause 5 provides for an investigation of objections to the
attachment who have been served with notices under Clause 4. Sub'
Clause 3 empowers the District Judge to pass an order making the ad
interim order of attachment absolute or varying it by releasing a portion of
the property or withdrawing the order. Clause 13 requires the Government
to inform the District Judge about the status of the criminal proceedings. lt
requires the Government to furnish the District Judge with a copy of the
judgment or order of the trial Court and with copies of the judgment or
orders, if any of the appellate or revisional Gourt thereon. Sub-Clause 2

mandates that the District Judge shall forthwith withdraw any orders of
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attachment of property made in connection with the offence if (a)
cognizance of alleged scheduled offence has not been taken or (b) where
the final judgment and orders of the criminal Court is one of acquittal.
While, this Clause is clear that the orders of attachment must be withdrawn
if cognizance of the offence has not been taken or there has been an
acquittal; the Clause is silent as to the effect of abatement of prosecution.
It is due to this silence that it is contended by the State Government in this
case that the orders of attachment could not only have been continued but
could also have been confirmed. It is not possible for us to accept the
submission. lf the law requires that the orders of attachment should be
withdrawn upon acquittal it stands to reason that such orders must be
withdrawn when the prosecution abates or cannot result in a conviction
due to the death of the accused, whose property is attached. Goncept of
abatement of a trial could be subsumed in the Clause where the final
judgment and order of the Criminal Court is one of . acquittal. ln this
context, the presumption of innocence of an accused till he is convicted
must be borne in mind and there is no reason to consider this presumption
to have vaporized upon the death of an accused. It may be noted that this
Court has time and again reiterated the presumption of innocence of an
accused till he is convicted. (Para 6)

As far as the circumstances of this case are concerned, we find that
there has been a gross mis-carriage of justice at several steps. ln the first
place, the finding of the Trial Court that Ramachandraiah was alone
responsible for the offences is completely vitiated as null and void since
Ramachandraiah had admittedly died on the date this finding was
rendered. lt is too well settled that a prosecution cannot continue against a
dead person. A fortiori a criminal Gourt cannot continue proceedings
against a dead person and find him guilty. Such proceedings and the
findings are contrary to the very foundation of criminal jurisprudence. ln
such a case the accused does not exist and cannot be convicted.
Consequently, the learned District Judge committed a gross error of law in
acting upon such a finding and treating Ramachandriah as guilty of such
offences while making the order of attachment and while confirming the
said order of attachment of properties. (Para 7)

ln such circumstance, the Courts below erred in recording the
finding that Appellant No.1 had committed the offence as alleged by the
prosecution. Further, finding recorded by the learned Single Judge of the
High Court that Appellant No.1 alone had committed the offence and nor
Appellant No.2 must be taken to have misappropriated the said amount is
perverse. (Para 8)

The orders of the Criminal Court vis-i-vis Ramachandraiah are illegal
and liable to be set aside. We also find that the impugned judgment in
appeal is unsustainable and is liable to be set aside. The orders of the
Courts below are accordingly set aside. (Para 11)
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Para 6. As far as making the application for attachment, we find that
the law authorises the State Government to make such an application even
though proceedings against the person may not yet have resulted in a
conviction. This is by virtue of Clause 3 which empowers the Government
to authorise making of such an application to the District Judge where it
has reason to believe that any person has committed any scheduled
offence. But however Clause 3 requires the Government to make such an
application to the District Judge within the local limits of whose jurisdiction
the said person ordinarily resides or carries on business; thus clearly
requiring the existence of such a person. lt excludes the possibility of
proceedings against a dead person. Clause 4 of the act empowers the
District Judge to pass an order of ad interim attachment on prima-facie
grounds for believing that the person in respect of whom the application is
made has committed any scheduled offence or has procured any money or
property thereby. Sub-Clause 2 requires the District Judge to issue a
notice, presumably at the address where the person ordinarily resides or
carries on business (vide CIause 3) along with copies of the order and the
application etc. Clause 5 provides for an investigation of objections to the
attachment who have been served with notices under Clause 4. Sub-
Clause 3 empowers the District Judge to pass an order making the ad
interim order of attachment absolute or varying it by releasing a portion of
the property or withdrawing the order. Clause 13 requires the Government
to inform the District Judge about the status of the criminal proceedings. tt
requires the Government to furnish the District Judge with a copy of the
judgment or order of the trial Court and with copies of the judgment or
orders, if any of the appellate or revisional Gourt thereon. Sub-Clause 2
mandates that the District Judge shall forthwith withdraw any orders of
attachment of property made in connection with the offence if (a)
cognizance of alleged scheduled offence has not been taken or (b) where
the final judgment and orders of the criminal Court is one of acquittal.
While, this Clause is clear that the orders of attachment must be withdrawn
if cognizance of the offence has not been taken or there has been an
acquittal; the Clause is silent as to the effect of abatement of prosecution.
It is due to this silence that it is contended by the State Government in this
case that the orders of attachment could not only have been continued but
could also have been confirmed. It is not possible for us to accept the
submission. lf the law requires that the orders of attachment should be
withdrawn upon acquittal it stands to reason that such orders must be
withdrawn when the prosecution abates or cannot result in a conviction
due to the death of the accused, whose property is attached. Concept of
abatement of a trial could be subsumed in the Clause where the final
judgment and order of the Criminal Court is one of acquittal. ln this
context, the presumption of innocence of an accused till he is convicted
must be borne in mind and there is no reason to consider this presumption
to have vaporized upon the death of an accused. lt may be noted that this
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Court has time and again reiterated the presumption of innocence of an
accused till he is convicted.

Para 7. As for as the circumstances of this case are concerned, we
find that there has been a gross miss-carriage of justice at several steps.
ln the first place, the finding of the Trial Court that Ramachandraiah was
alone responsible for the offences is completely vitiated as null and void
since Ramachandraiah had admittedly died on the date this finding was
rendered. lt is too well settled that a prosecution cannot continue against a
dead person. A fortiori a criminal Court cannot continue proceedings
against a dead person and find him guilty. Such proceedings and the
findings are contrary to the very foundation of criminal jurisprudence. ln
such a case the accused does not exist and cannot be convicted.
Consequently, the learned District Judge committed a gross error of law in
acting upon such a finding and treating Ramachandraiah as guilty of such
offences while making the order of attachment and while confirming the
said order of attachment of properties.

Para 8. ln such circumstance, the Courts below erred in recording
the finding that Appellant No.I had committed the offence as alleged by the
prosecution. Further, finding recorded by the learned Single Judge of the
High Court that Appellant No.1 alone had committed the offence and nor
Appellant No.2, must be taken to have misappropriated the said amount is
perverse.

"A criminal trial is not Iike a fairy tale wherein one is free to
give fight to one's imagination and phantasy. lt concerns itself with the
question as to whether the accused arraigned at the trial is guilty of the
crime with which he is charged........ ln arriving at the conclusion about
the guilt of the accused charged with the commission of a crime, the Court
has to judge the evidence by the yardstick of probabilities, its intrinsic
worthy and the animus of witness (Stafe of Punjab v. Jagbir Singh, Baljit
Singh and Karan Singh, AIR 1973 SC 24071.

11. The orders of the Criminal Gourt vis-avis Ramachandraiah are
illegal and liable to be set aside. We also find that the impugned judgment
in appeal is unsustainable and is liable to be set aside. The orders of the
Courts below are accordingly set aside. The appeal succeeds.
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(2016) 65 OCR - 457

CRREV No.87 of 2000, Decided on 18th August, 2O1O

S.SAHOO, J.

From the judgment and order dated 17.12.1999 passed by the Asst.
Sessions Judge-cum- Chief Judicial Magistrate, Balasore in S.T. Case No.
47194 of 1999 and the judgment and order dated 13.01.2000 passed by the

Sessions Judge, Balasore-Bhadrak, Balasore in Criminal
Appeal No.86 of {999.

Ramakanta Jena.... Petitioner

Vrs.

State of Orissa......Opp. Party

C. Code of Criminal Procedure, 1973 - Section 154 - FIR - Prompt
lodging of FIR - lt diminishes colour version being put up by informant and
inspires confidence that it is not an outcome of consultation or
deliberation.

Law is well settled that a promptly lodged F.l.R. reflects the firsthand

account of what has actually happened and who was responsible for the

offence in question. Prompt lodging diminishes the possibility of a

coloured version being put up by the informant in the report. The prompt

F.l.R. inspires confidence that it was not an outcome of any consultation or

deliberation. Delay in lodging the F.l.R. quite often results in

embellishment which is a creature of afterthought and because of the

delay, the F.l.R. not only gets bereft of the advantage of spontaneity,

danger also creeps in of the introduction of coloured version. Delay in

lodging the F.l.R. in sexual offences stands in a different footing in as

much as in such a crime, there use to be consultation among the family

members and relations whether to approach the police and the Court or not

as it concerns the reputation of the prosecutrix and the honour of the

family.
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(2016) 65 OCR _ 667

CRLREV No.645 0f 2016, Decided on 21"t septembe r,2016

S.SAHOO, J.

From the order dated 26.0r.2016 passed by the sessions Judge,Kalalhandi, Bhawanipatna in session" cu"" No. 62 of 2004 .

Deelip Kumar Mehe...... petitioner

Vrs.

State of Orissa. ........Opp. party

B. Penar code, 1g60 - section 3o4B - soon before death -Meaning of - Discussed.

Held, "soon before death" has not been defined either in the penal
code or in the Evidence Act and therefore, in each case, the court has to
analyse the facts and circumstances leading to the death of the victim and
then decide if there is any proximate connection between the demand of
dowry and the act of cruerty or harassment and death. The expression
"soon before" refers to a period either immediately before the death of the
deceased or within a few days or few weeks before death. what is relevant
is that there should be a perceptible nexus between the death of the
deceased and the dowry related harassment or cruelty inflicted on her. No

expression is pregnant w'itr't 'i.ne :ea :i F rr3x :na:g lgSt,
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(2016) 65 OCR (Sc) - 7eo

W.P. (Grl.) No.68 of 20{6, Decided on 7th September,2016

DIPAK MISHRA AND C.NAGAPPAN, JJ.

Youth Bar Association of lndia... Petitioner

Vrs.

Union of lndia and Others ......Respondents

B. Code of Criminal Procedure, 1973 - Sections 154 & 207 - Right
to obtain a copy at earlier stage than prescribed under Section 207, Cr.P.C.

- Any person suspecting that he has been roped in can apply for a copy
before concerned Police Officer or Superintendent of Police through his
agenUrepresentative.

Referred:
(2010) 45 OCR (SC) 788 : State of West Bengal v. Gommittee
...4
(2008) 3 SCC 753 : Som Mittal v. Government of Karnatak .'.5
AIR 1997 SC 610 : D.K. Basu v. State of West Bengal ..........6
(2010) 175 DLT 11O(DB) : Mr. Ajay Choudhary v. State .........7

12. Having heard learned counsel forthe parties, we think it

appropriate to record the requisite conclusions and, thereafter, proceed to

issue the directions:

(a) An accused is entitled to get a copy of the First lnformation

Report at an earlier stage than as prescribed under Section 207 ot

the Cr.P.C.

(b) An accused who has reasons to suspect that he has been

roped in a criminal case and his name may be finding place in a First

lnformation Report can submit an application through his

representative/agenUparokar for grant of a certified copy before the

concerned police officer or to the Superintendent of Police on

payment of such fee which is payable for obtaining such a copy from

the Court. On such application being made, the copy shall be

supplied within twenty-four hours.

(i)

(i i)
(iii)
(iv)
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(c) Once the First lnformation Report is forwarded by the police

station to the concerned Magistrate or any Special Judge, on an

application being filed for certified copy on behalf of the accused,

the same shall be given by the Court concerned within two working

days. The aforesaid direction has nothing to do with the statutory

mandate inhered under Section 207 of the Cr.P.C.

(d) The copies of the FlRs, unless the offence is sensitive in
nature, like sexual offences, offences pertaining to insurgency,

terrorism and of that category, offences under POGSO Act and such

other offences, should be uploaded on the police website, and if
there is no such website, on the official website of the State

Government, within twenty-four hours of the registration of the First

lnformation Report so that the accused or any person connected

with the same can download the FIR and file appropriate application

before the Courts as per law for redressal of his grievances. It may

be clarified here that in case there is connectivity problems due to
geographical location or there is some other unavoidable difficulty,

the time can be extended up to forty-eight hours. The said 48 hours

can be extended maximum up to 72 hours and it is only relatable to

connectivity problems due to geographicai location.

(e) The decision not to upload the copy of the FIR on the website

shall not be taken by an officer below the rank of Deputy

Superintendent of Police or any person holding equivalent post. ln

case, the States where District Magistrate has a role, he may also

assume the said authority. A decision taken by the concerned police

or the District Magistrate shal! be duly communicated to the

concerned jurisdictional Magistrate.

(0 The word 'sensitive' apart from the other aspects which may

be thought of being sensitive by the competent authority as stated

hereinbefore would also include concept of privacy regard being had
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to the nature of the FlR. The examples given with regard to the

sensitive cases are absolutely illustrative and are not exhaustive.

(g) lf an FIR is not uploaded, needless to say, it shal! not ensure
per se a ground to obtain the benefit under Section 438 of the Cr.P.G.

(h) ln case a copy of the FIR is not provided on the ground of

sensitive nature of the case, a person grieved by the said action,

after disclosing his identity, can submit a representation to the

Superintendent of Police or any person holding the equivalent post

in the State, The Superintendent of Police shall constitute a

committee of three officers which shall deal with the said grievance.

As for as the metropolitan cities are concerned, where

Commissioner is there, if a representation is submitted to the

Commissioner of Police who shall constitute a committee of three

officers. The committee so constituted shall deal with the grievance

within three days from the date of receipt of the representation and

communicate it to the grieved person.

(i) The competent authority referred to hereinabove shall

constitute the committee, as directed herein-above, within eight

weeks from today.

0) ln cases wherein decisions have been taken not to give copies

of the FIR regard being had to the sensitive nature of the case, it will

be open to the accused/his authorized representative/parokar to file

an application for grant of certified copy before the Court to which

the FIR has been sent and the same shall be provided in quite

promptitude by the concerned Gourt not beyond three days of the

submission of the application.

(k) The directions for uploading of FIR in the website of all the

States shall be given effect from 1sth November, 2016.
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(2016) 65 OCR (SC) - 1067

criminal Appeal No. 1 141 of 2oo7 , Decided on 9th Novembe r, 2016

A.K. SIKRIAND N.V. MMANA, JJ.

Mahavir Singh..... --.... :......... Appellant

State of Madhya Pradesh Respondents

B. . Criminal trial - Contradiction between medical and ocutar
evidence - Effect of.

Held, where there is a contradiction between medical evidence and
ocular evidence can be crystallized to the effect that though the ocular
testimony of a witness has greater evidentiary vatue vis-i-vis medical
evidence, when medical evidence makes the ocular testimony improbable,
that becomes a relevant factor in the process of the evaluation of evidence.
However, where the medical evidence goes far that it completely rules out
all possibility of the ocular evidence being true, the ocutar evidence may be
disbelieved. (Para 22)

Relied:
(i) (2010) 47 OCR (SC) 562 : Abdut Sayeed v. State of M.p. .....22(ii) AIR 1959 SC 1012 : Tahasitdhar Singh v. State of U.p..... ....24(iii) (2012153 OCR (SC) 789 : Pudhu Raja v. State .....24(iv) (2011148 OCR (SC) 103 : State of Up v. Naresh .....24

Para 22. The position of law in cases where there is a

contradiction between medica! evidence and ocular evidence can be

crystallized to the effect that though the ocular testimony of a witness has

greater evidentiary value vis-i-vis medical evidence, when medica!

evidence makes the ocular testimony improbable, that becomes a retevant

factor in the process of the evaluation of evidence. However, where the
medical evidence goes for that it completely rutes out alt possibility of the
ocular evidence being true, the ocular evidence may be disbelieved (See

Abdul sayeed v. state of M.P., (2010) 4z ocR (sc) s62 : (2010) 10 scc 2s9).


